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22CV18438

IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF COOS

THE SURFRIDER FOUNDATION,
Plaintiff,

VS.

THE JAY O’LEARY LIVING TRUST, and
JAY O’LEARY in his capacity as
Trustee of the Living Trust,

Defendants.

Plaintiff alleges:

22CV18438
Case No.:

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF (PUBLIC
PRESCRIPTIVE EASEMENT)

ORS 21.135(2) (FEE AUTHORITY)

CLAIM FOR RELIEF:
(Public Easement by Prescription)

1.

Plaintiff The Surfrider Foundation (“Surfrider”) is a national non-profit

organization dedicated to the protection and enjoyment of our world’s ocean, waves,

and beaches, for all people, through a powerful activist network. Surfrider’s grassroots

network has approximately 80 chapters working towards its mission located throughout

the United States, including its Coos Bay Chapter in Oregon. One of Surfrider’s five

primary initiatives is protecting public beach access.

2.

The Jay O’Leary Living Trust, Jay O’Leary Trustee, owns real property located at

Map No, 26S14W04CD, Tax Lot or Parcel No. 1700 in Coos County, Oregon, near the

City of Coos Bay (the “O’Leary Property”). This property is located west of address

89181 Lighthouse Way, and east of address 89167 Lighthouse Way. Other than a trail

to Lighthouse beach, the property is unimproved.

3.

On the western side of the O’Leary Property is a trail which extends from
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Lighthouse Way, onto the public beach area. This is a location known locally as the
Lighthouse Beach Trail . See, Exhibit A, attached to and incorporated by reference into
this Complaint (A copy of the original Plat Map, with an arrow indicating the approximate
location of the Lighthouse Beach Trail).

4.

The original Plat Map for this neighborhood (Exhibit A) included a footpath to the
beach in this same location that was: “dedicate[d] to the use of the public forever”. See,
Exhibit A. That dedication was vacated in 1960. However, members of the public
continued to use and to maintain the Lighthouse Beach Trail, despite that vacation, up
until very recently when the defendants cut off access to that Trail and then
subsequently damaged that Trail.

5.

Members of the public — including but not limited to Surfrider members — have
used the Lighthouse Beach Trail regularly and continuously from at least approximately
1965 to 2021. The Lighthouse Beach Trail is and has been well known as the primary
public access point for recreation, water quality monitoring, community beach cleanups,
and stewardship. Generations of public users have openly, notoriously, and adversely
used that Trail to access Lighthouse Beach. The Trail is well known in the local
community, and beyond. For example, the following advertisement — which is a photo
taken on the Lighthouse Beach Trail — was run in Outside Magazine, in 2008, by the
Oregon Coast Visitors Association:
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6.

Members of the public — including but not limited to Surfrider members — have
used the Lighthouse Beach Trail on the O’Leary Property openly and notoriously from at
least approximately 1965 to 2021.

7.

Members of the public — including but not limited to Surfrider members — have
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used the Lighthouse Beach Trail on the O’Leary Property in a manner adverse to the
property owner’s (including but not limited to The Jay O’Leary Living Trust and/or Jay
O’Leary) exclusive use and possession of the property, from approximately 1965 to
2021.

8.

It is Surfrider’s understanding and belief that over the years, a number of “no
trespassing” signs have been installed on the O’Leary Property, by the defendants or
someone acting on their behalf or with their permission. It is Surfrider’'s understanding
and belief that over the years, there have periodically been fences installed on the
property by the defendants or someone acting on their behalf or with their permission,
for the purpose of trying to prevent members of the public from using the Lighthouse
Beach Trail. Some or all of those fences have been breached or removed by members
of the public.

9.

Based on the adverse use of the Lighthouse Beach Trail for more than ten (10)
years, a public prescriptive easement came into existence, allowing use of that Trail by
members of the public to access Lighthouse Beach.

10.

Starting in March 2021, defendants, or an agent of defendants or someone
acting with the permission of the defendants, again blocked the Lighthouse Beach Trail
on the O’Leary Property, this time with barbed wire, and other materials in an attempt to
preclude public access to Lighthouse Beach using the Lighthouse Beach Trail. That
person or persons also damaged or destroyed portions of the Trail, in a further attempt
to preclude public access to Lighthouse Beach using the Lighthouse Beach Trail.

11.
At some time in the first half of 2022, defendants, or someone acting on behalf of

defendants, installed a new even more robust fence, placed one or more newly downed
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trees across the path, and removed and/or destroyed the steps built on the Lighthouse
Beach Trail in the 1960s by members of the public (and used by generations of public
Trail users to access the beach). In addition, defendants or someone acting on their
behalf or permission installed motion sensors with audible alarms on the property, such
that use of the Lighthouse Beach Trail would trigger those alarms.

12.

Plaintiff has no plain, adequate, or speedy remedy at law.

13.

Plaintiff requests this Court’s decree and judgment declaring that: (a) The
Lighthouse Beach Trail on the O’Leary Property is subject to a public easement by
prescription, in favor of the State of Oregon and its Citizens, allowing them to access
Lighthouse Beach via the Trail through defendant’s property; (b) Defendants must
cease and desist from interfering with public access to the beach on that Trail; and (c)
That defendants are required to restore the steps on the Lighthouse Beach Trail that
were removed by defendants or their agents from that public Trail, to the same or

similar condition that they were in before they were removed.

WHEREFORE, Plaintiff requests that this Court grant the following relief:

1. A judgment declaring that the Lighthouse Beach Trail on the O’Leary Property is
subject to an easement by prescription, on behalf of the public;

2. An injunction preventing the defendants, or anyone acting on behalf of the
defendants, from blocking public access to Lighthouse Beach Trail on the O’Leary
Property;

3. An injunction requiring the defendants, or someone acting on behalf of the
defendants, to restore the steps; and,

4. Such other relief as the Court deems just, equitable, and proper.

Iy
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DATED: this 6™ day of June, 2022

S| Rarl G, Auata

Karl G. Anuta OSB #861423
Law Office of Karl G. Anuta
735 SW First Avenue
Second Floor

Portland, Oregon 97204
Phone: (503) 827-0320

Fax: (503) 386-2168
kga@integra.net

Trial Attorney

[SI Mibe Sargetatie

Mike Sargetakis, OSB #174607
Law Office of Mike Sargetakis
735 SW First Avenue

Second Floor

Portland, Oregon 97204
Phone: (971) 808-1495
mike@sargetakis.com

Attorneys for Plaintiff
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This map/plat is being furnished as an aid in locating the

herein described Land in relation to adjoining streets,

natural boundaries and other land, and is not a survey

of the land depicted. Except to the extent a policy of

title insurance is expressly modified by endorsement,

if any, the Company does not insure dimensions, distances,
locations of easements, acreage or other matters shown thereon.
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